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GAO dismisses  p r o t e s t  a l l eg ing  t h a t  c e r t a i n  
s p e c i f i c a t i o n s  for  b o i l e r  equipment a r e  u n d u l y  
r e s t r i c t i v e ,  s ince  t h e  p r o t e s t e r  admittealy 
meets the  requirements ana t h u s  is not an 
i n t e r e s t e d  par ty  under b i d  Pro tes t  Procedures. 

Agency's s p e c i f i c a t i o n  for discharge uamper for 
b o i l e r s  is not unauly r e s t r i c t i v e  where agency 
iilakes a prima f a c i e  showing t h a t  t he  spec i f ica-  
t i on  is  reasonable ana necessary t o  meet i t s  
min imum needs and tne  p r o t e s t e r  f a i l s  t o  reDut 
t h i s  showing. 

~ A C )  denies  p r o t e s t  a l leg ing  t h a t  only one 
manufdcturer can c o l l e c t i v e l y  meet all apeci- 
f i c a t i o n s  where the  a l l e g a t i o n  is  not c l e a r l y  
supportea b y  the  record.  I n  any case ,  require- 
ments t n a t  l i m i t  comsecition a r 2  acceptaole so 
long a s  t h e y  represent  leyi tmate  a g e n c y  needs. 

GAO dismisses  2 r o t e s t  a l leg ing  t h a t  c e r t a i n  
s 2 e c i f i c a t i o n s  f o r  ooiler equipment ao not 
aaeyudtely aesc r ibe  the  agency's rnininum needs, 
s ince the  p r o t e s t e r  aamits t n a t  i t  cannot rneet 
o the r  s p e c i f i c a t i o n s  t n a t  do  not unauli 
r e s  t r i c t colnpe t i t ion . I n t n e  s e c i c L' urti 5 t a nc e s , 
the p r o t e s t o r  i s  not an in t e re s t ed  9,arty under 
d i d  P ro te s t  2rocedures. 

Sugerior t jo i l s r  'worjcs, I n c .  p r o t e s t s  t h a t  tne ssec i f  i- 
ca t ions  used i n  i n v i t a t i o n  fo r  o i a s  ( I F B )  ho. 125-3K15-84 
m u i l l y  r e s t r i c t  competition ana d r 2  indaequate. T h e  I F B ,  
issued ~y t h e  Departlnent of Agricul ture ,  s o l i c i t e a  b i d s  
t o  fu rn i sh  dna i n s t a l l  t h ree  o o i l e r s  i n  ar2a 3 a t  t n e  
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Aqricultdral iiesearch Center in Beltsville, Maryland. We 
dismiss t$e protest in part and deny it in part. 

The primary contention of Superior, a boiler 
manufacturer and prospective supplier to the successful 
construction contractor, is that certain of the specifi- 
cations impose requirements for features that--in their 
entirety--are only available from one boiler manufacturer, 
Cleaver Brooks. While other manufacturers can meet 
individual specifications, according to the protester, only 
Cleaver Brooks can meet them all. Superior also alleges 
that two specifications do not adequately describe the 
agency's minimum needs. 

equipment manufactured by Cleaver Brooks, although "an 
approved equal will be accepted." The Department of 
Agriculture awarded a contract to M&S Mechanical 
Corporation on September 28, 1984, and on February 13, 
1985, the contracting officer approved the awardee's shop 
drawings, including Cleaver Brooks' boilers. 

The IFB indicates that specifications are based upon 

The record indicates that Superior itself currently 
meets four of the six specifications that it alleges are 
unduly restrictive, and that it can meet an additional one 
by special manufacture. We will not consider the propriety 
of the four specifications the protester admits it meets. 
A protest regarding these specifications is essentially on 
behalf of other potential suppliers that would be economi- 
cally affected by their allegedly restrictive nature. Our 
Bid Protest Procedures, 4 C.F.R. S 21.1(a)(1984), require 
t h a t  in order for a protest to be considered, a protester 
~ u s t  be an "interested party," as determined by the natilre 
of the issues raised and the direct or indirect benefit or 
r e l i e f  sought. See Kentucky Building Maintenance, Inc., 
3 - 1 9 6 3 6 5 ,  Jan. 16,1980, 80-1 CPD II 49. The other poten- 
tial s.Ippliers, not Superior, are the proper parties to 
complain aboit these specifications. Superior Boiler 
Xorks, Inc., et al., B-215836, et al., Dec. 5, 1984, 84-2 
CPD (I 6 3 3 .  

We therefore dismiss Superior's protest concerning 
these specifications. We will, however, consider its 
protest concerning the alleged restrictiveness of the other 
specifications. 
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AS a g e n e r a l  r u l e ,  o f t i c i a l s  of  a c o n t r a c t i n g  a g e n c y ,  
who a r e  tarrriliar w i t n  t h e  c o n d i t i o n s  u n d e r  w h i c h  s u p p l i e s ,  
e q u i p m e n t , ' - o r  s e r v i c e s  h a v e  o e e n  used i n  t h e  p a s t  a n a  w i l l  
be  u s e d  i n - t i l e  f u t u r e ,  a r e  i n  t h e  bes t  p o s i t i o n  t o  know tne 
~ o v e r n m e n t ' s  a c t u a l  n e e d s .  T n u s ,  s u c h  o f f i c i a l s  are b e s t  
a b l e  t o  a r a f t  a p p r o p r i a t e  " b r a n d  name o r  e q u a l "  t y p e  
p u r c n a s e  u e s c r i p t i o n s .  A m e r i c a n  S t e r i l i z e r  Go., B-2U2096, 
S e p t .  4, 1 9 8 1 ,  131-2 CPD 11 198.  Nhen a p ro t e s t e r  c h a l l e n g e s  
a specif  i c a t i o n  as u n d u l y  r e s t r i c t i v e ,  t h e  p r o c u r i n g  a g e n c y  
m u s t  make a prima f a c i e  s h o w i n g  t h a t  t h e  r e s t r i c t i o n  is 
n e e d e d  t o  meet i t s  a c t u a l  n e e d s .  I f  i t  does so, t h e  b u r d e n  
s h i f t s  t o  t h e  p r o t e s t e r  t o  s h o w  t h a t  t h e  r e q u i r e m e n t  
c o m p l a i n e d  of is  c l e a r l y  u n r e a s o n a b l e .  - See Champion  Road 
k a c h i n e r v  I n t e r n a t i o n a l  C o r D . .  B-206842. e t  a l . .  Mar. 1 .  
1 Y b 3 ,  83f.l-CPD 11 203. MoreGver ,  d c o n t r a c t i n g  a g e n c y  ' 

p r o p e r l y  may e s t a b l i s h  s p e c i f i c a t i o n s  based o n  i ts  a c t u a l  
e x g e r i e n c e .  L u c a s  M a c h i n e ,  D i v i s i o n  of L i t t o n  I n d u s t r i a l  
P r o d u c t s ,  I n c . ,  B-212982,  F e b .  2 2 ,  1 9 8 4 ,  b 4 - 1  CPD 11 2 1 7 .  

T h e  a l l e g e d l y  r e s t r i c t i v e  s p e c i f i c a t i o n s  t h a t  S u p e r i o r  
c a n n o t  meet a n d  t h u s  c o n c l u d e s  a re  o v e r l y  r e s t r i c t i v e  are 
( 1 )  t h e  r e q u i r e m e n t  t h a t  e a c n  b o i l e r ' s  forced a r a f t  blower 
h a v e  "a d i s c n a r g e  damper of t h e  h i g h  p r e s s u r e  d r o p  t y p e  
p r o v i d i n c j  n i g h  t u r b u l e n c e ' '  a n d  ( 2 )  t h a t  each b o i l e r ' s  door 
f a s t e n i n g  method is  of " h e a v y  d u t y  cap screws w h i c h  threaa 
i n t o  replaceaole  n u t s . "  A f a s t e n i n g  i n  w h i c h  s t u d s  are  
welded t o  c h e  b o i l e r  is n o t  a c c e p t a b l e ,  a c c o r d i n g  t o  t h e  
s o l i c i t a t i o n .  

As t o  t n e  d i s c h a r g e  d a m p e r  r e q u i r e m e n t ,  t h e  a y e n c y  
s t a t e s  t h a t  i t s  e x p e r i e n c e  d i t h  t h i s  fea ture  "has shown i t  
t o  D e  v i r t u a l l y  n a i n t e n a n c e  f r ee"  a n d ,  t he re fo re ,  
n e c e s s a r y .  C o n c e r n i n 9  t n e  bo i l e r  Goor f a s t e n i n g  method,  
t n e  a y e n c y  s t a t e s  tile r e a s o n  fo r  ca? screws is 
" ~ r ] e p l a c e a b l e  n u t s  a r e  e a s i e r  t o  r e p l a c e ,  a n d  the same 
oolt c a n  u s u a l l y  b e  u s e d . "  A c c o r d i n g  t o  t h e  a y e n c y ,  i t  a 
t n r e a a e u  n o l e  oecoines  s t r i p p e d ,  t h e  h o l e  m u s t  5e rethreaaea 
d n a  a l c l r g e r  o o l t  u s e d .  

I n  o u r  v i e w ,  t h e  a g e n c y ' s  j u s t i f i c a t i o n  f o r  t h e  forcea 
d i s c n a r g e  u a m p e r  r e y u i r e i n e n t  is r e a s o n a b l e  o n  i t s  f a c e .  
T h e  p ro t e s t e r  has riot p e r s u a s i v e l y  r e b u t t e d  t h e  a g e n c y  
] u s t i t i c a t i o n  a n d ,  t n u s ,  h a s  f a i l e d  t o  meet i ts  Duruen  of 
s h o w i n g  t n a t  t h e  s p e c i f i c a t i o n  i s  u n r e a s o n a b l e .  
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The agency has not fully addrossed the protest an the 
boiler door fastening method since i t  has not indicated why 
studs welded to the boiler are not an acceptable door 
fastening method. - See Cleaver Brooks, 8-213000, June 2 9 ,  
1984,  84-2'CPD 11 1. However, because the requiroment for 
the forced draft blower with discharge damper legitimately 
precludes Superior from offering its standard equipment, 
and because Superior states that i t  can meet the door 
fastening requirement by special manufacture, we cannot 
find that the firm was prejudiced by the specification as 
written. 

As for the protester's allegation that only one 
manufacturer can collectively meet all of the protested 
specifications, this is not clear from the record. 
Aqriculture received eight bids in response to the IFB. 
It does not know what boiler(s) these bidders would have 
offered, however, since only the successful contractor was 
required to provide shop drawings at some point after 
award. 

In supplemental information requested by this Office, 
the agency states that before issuance of the solicitation, 
representatives of Kewanee, Superi3r, and York-Shiploy 
indicated tbat they Zould manufacture boilers to meet the 
specifications, although their standard boilers would need 
nodification. Additionally, the aqency states that four 
3 t h e t rn a n u fa c t u r e r s i nd i c a t ed t h e y co 1-1 1 d man u f a c t u r e 
boilers that would require little or no modification to 
comply with the specifications. Those manufacturers are 
Cleaver Brooks, Continental 4 pass anit I . C .  bclrner, 
Ezlipse, and Nebraska Boiler with I.C. burner. 

From the record before lis, we ?annot conclude that 
the pr3tester has shown that the specifications are drawn 
in  suc? 3 nanner as to preclude any  product but that 
rn3nuf2ctured by Cleaver Brooks. See American Sterilizer 
Company, supra. While specifications should be drawn so as 
to maxinize zompetition, we have held that reuuirements 
which limit competition are acceptable so long as they 
represent legitimate aqency needs. I n  short, a contract 
awarded on the basis of those needs would not violate law 
Sy unduly restricting competition. Lucas Machine, Division 
of Litton Industrial Products, Inc., supra. Mareover, the 
fact that 3ne or more potential suppliers may be precluded 
from competing does not render the speciEic2tions undulv 
restrictive if  they represent the legitimate needs of the 

- 
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aqency. Bowne Tinle Sharing Inc . ,  B-19tOO38, may 9, 1 9 7 8 ,  
76 -1  C P D  11 3 4 7 .  We therefore  deny the p r o t e s t  on tnese 

b ina l ly ,  Superior contends t n a t  two si.,ecifications of 
tne  Doiler con t ro l  panel a i a  not adequately aescr ibe  t h e  
ayency' s l i i inimun needs and preventea bidders trom competiny 
on an equal bas i s .  Those s p e c i f i c a t i o n s  require  t h a t  tne 
ina ica t ing  l i g h t s  and switches o t  tne  panel be "mountea 
i n  a hingea arop-panel f o r  easy access t o  a l l  w i r i n y "  
and t n a t  t h e  cont ro l  panel oe i n  a "dustproof enclosure." 
bince the p r o t e s t e r  aalriits t n a t  i t s  b o i l e r  cannot meet tile 
rqu i ren ien t  to r  a discnarge damper, whicn w e  nave founa 
does not unauly r e s t r i c t  competit ion,  the  f i r m  aoes not 
qua l i fy  a s  an in t e re s t ed  par ty  f o r  pro tes t ing  t h a t  other  
s p e c i f i c a t i o n s  a r e  inaaeyuate. Swintec C o r p .  et a l . ,  
B-2123~5.2 e t  a l . ,  Apr. 2 4 ,  1 9 8 4 ,  84 -1  CPU 11 4 6 b ,  a f f ' a  on 
recons idera t ion ,  Aug. 1 3 ,  1 9 8 4 ,  8 4 - 2  C P D  11 1 6 1 .  T h i s  is so 

- 

because Superior coula not qua l i fy  fo r  awara even i f  i t  
prevai led on i t s  p r o t e s t  concerning the  al leged 
inaaeyudcies i n  the  s p e c i t i c a t i o n s .  - I a .  

Accordingly, the  p r o t e s t  is  dismissed i n  p a r t  and 
aeniea in p a r t .  

Ab-+-  Harry k. Van Cleve 

v Generai Counsel 
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